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RECENT CASES. 24.1 

Evidence— Insanity — Non-expert Testimony. — Freeman v. State, 81 
S. W. 953, (Texas.). — Held, that in a prosecution for homicide the opinion of 
a non-expert witness was properly excluded. 

In most jurisdictions the opinion of an ordinary witness as to a person's 
insanity is competent to go to the jury when, as in the present case, the wit- 
ness has fully stated the facts and circumstances upon which such belief is 
based. Charter Oak Life Ins. Co. v. Rodel, 95 U. S. 232 ; Kimberlfs Appeal, 
68 Conn. 428; Title Ins. Co. v. Gray, 150 Pa. St. 255. But in Maine and 
Massachusetts such evidence is inadmissible whatever may have been the 
witness' opportunities for observation, except in the case of a subscribing 
witness to a will. Wyman v. Gould, 47 Me. 159; McCoy v. Jordan, 184 Mass. 
575. In New York it is held that a non-expert may testify as to the facts and 
incidents of which he has personal knowledge and may state whether, from 
these indications, the patient impressed him as being rational or irrational but 
the witness is not allowed to express an opinion as to the patient's mental 
capacity. Paine v. Aldrich, 133 N. Y. 544; People v. Strait, 148 N. Y. 566. 
In People v. Borgetto, 99 Mich. 336, it is held that a witness who is shown to 
have had reasonable opportunities for judging may testify that he saw noth" 
ing to indicate insanity. But a witness cannot be allowed to express an 
opinion that an individual is insane until he has stated the actions and conduct 
upon which he founds his belief. La7nb v. Lippincott, 115 Mich. 611. The 
rule laid down in the present case is less liberal than that established by the 
great weight of authority. 

Fixtures — Building Material — Conveyance of Land and Partially 
Constructed Building. — Byrne v. Werner, ioi N. W. 555, (Mich.). — 
Held, that cut stone and structural iron belonging to the owner of a lot on 
which there is a partially completed building, secured by the owner for use in 
the erection of the building, and lying on the same and adjoining lots at the 
time of sale, passed by the owner's warranty deed of the lot on which the 
building stood. Moore, C J., and Hooker, J., dissenting. 

It is the prevailing American doctrine that the character of a chattel 
alleged to be a part of this realty is to be determined by the intention with which 
annexation is made; Hackett v Amsden, 57 Vt. 432; Gunderson v. Kennedy, 
104 111. App. 117 ; yet when articles have not been actually annexed, but have 
been brought on or near land with such intention, many authorities still 
adhere to the English rule which accentuates the mode of annexation as the 
test. Turner v. Cameron, 5 Q. B. 306. Rails lying on the land and intended 
for a fence were held to be personalty in Thweat v. Stamps, 67 Ala. 96; so of 
lumber intended for a building; Carkin v. Babbitt, 58 N. H. 579; and in Peck 
v. Batchelder, 40 Vt. 233, it was held that windows and blinds made to be 
used in a house, but not actually put in place, were not part of the realty. 
The opposite view is exemplified in Hackett v. Amsden, supra, and 
McFadden v. Crawford, 36 W. Va. 671. 

Jurisdiction — Decision by Tribunal of Beneficial Association— Review 
by Courts.— Dick v. Supreme Body of International Congress, ioi N. W. 
564 (Mich.). — A by-law of a beneficial association provided for a hearing, 
before its supreme tribunal, on all contested death claims, and declared that 
the decision of such tribunal should be final. Held, that an adverse decision 
of the tribunal, as to liability of a certificate of membership, was not conclu- 
sive where, upon a hearing of the claim, evidence was admitted which was 
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within the terms of a statute forbidding a physician to disclose information 
acquired in visiting a patient. Hooker and Grant, JJ. , dissenting. 

If laws of a beneficial order require it, and are not contrary to the law of 
the land or to public policy, members must exhaust their remedy in the order 
before resorting to the courts. Weigandv. Fraternities Accidental Order, 97 
Md. 443 ; Schon v. Sotoyome Tribe, 140 Cal. 254. Contra, Whitney v. National 
Masonic Ass'n., 52 Minn. 378. Rules of an order declaring that decisions of 
its tribunal shall be final do not preclude a suit at law. Ry., Passenger and 
Freight Conductors' Ass'n. v. Tucker, 157 111. 194; Daniher v. Grand 
Lodge, A. 0. U. W., 10 Utah, no. Contra, Road v. Ry., Passenger and 
Freight Conductors' Ass'n., 31 Fed. 62. Action of a tribunal of an order, in 
determining status of a member, in absence of bad faith and if rules of the 
order are reasonable, is not subject to review by the courts. Crook v. High 
Court, 162 111. 298; Wolsey v. Odd Fellows Lodge, 61 Iowa 492. Findings 
of a tribunal are not vitiated because technical rules of evidence are violated. 
Barker v. Great Hive Ladies of Modern Maccabees, 98 N. W. 24 (Mich.). 
Held, in Sperry's Appeal, 116 Pa. St. 391, that rejection of testimony that 
should have been admitted at hearing before tribunal, was not ground for inter- 
ference by the courts. Thus it would seem that courts review findings of frater- 
nal tribunals because of rights which courts have to try such causes, regardless 
of the rules of the order, rather than because of some error in the proceedings 
of the tribunal, as was the ground of review in this case. 

Lateral Support — Appropriation op Land — Damages to Abutting 
Property. — Kansas City Northwestern R. Co. v. Schwake, 78 Pac. 431, 
(Kan.). — Held, that, since the actionable wrong for impairment to lateral sup- 
port is not the excavation, a land owner does not sustain damages for the 
deprivation of lateral support until there is an actual subsidence of the soil. 
Mason and Burch, JJ., dissenting. 

The doctrine followed in this case is of modern origin. It was first 
declared in Backhouse v. Bononti, 9 H. L. Cas. 503, which practically over- 
ruled Micklin v. Williams, 10 Exch. 259, and was finally established in 
Mitchell v. Colliery Co., n App. Cas. 127, where the question is exhaustively 
discussed. These cases have been generally followed in the United States. 
Schultzv. Bower, 57 Minn. 493; R. Co. v. Harlin, 50 Neb. 698; Smith v. 
Seattle, 18 Wash. 484. The theory upon which they rest is that the excava- 
tion will not necessarily result in injury, since until there is a subsidence of 
the soil the excavation may be repaired. 

Life Insurance — Assignment of Policy — Insurable Interest. — Gordon 
v. Ware Nat. Bank, 132 Fed. 444. — Held, that an assignment of a life insur- 
ance policy to one who has no insurable interest in the life of the assured is 
valid, if not made as a cover to a wager. 

A life insurance policy is not strictly a contract of indemnity, and at com- 
mon law the insured was not required to have an insurable interest in the life. 
The statute of 14 Geo. III. necessitated an interest at the inception of the con- 
tract, but this necessity, it was held, did not attach to an assignee ; Ashley v. 
Ashley, 3 Sim. 149; unless the assignment were a mere cover for a wager. 
Wainwright v. Bland, 1 M. & Rob. 4S1. A dictum in Stevens v. Warren, 
101 Mass. 564, led to the Indiana doctrine that the assignee must have an 
interest. This has been denied in Massachusetts and in most of the states, 



